In this article, the researcher examines the significant provisions that are incorporated into the Companies Act of 2013 to deal with the conventional underrepresentation of women in the corporate arena. The researcher conducts an in depth study of the proviso to section 149(1) of Companies Act of 2013 which mandates the inclusion of atleast one woman director on the Board of Directors and its relevance in ensuring fair standards of corporate governance in every prescribed class of companies. This paper also demonstrates the need for this provision by analysing the position enjoyed by women under the erstwhile legislation i.e. Companies Act, 1956 and by examining the similar legislations enforced in other jurisdictions. Conclusions have been derived from statistical studies in this regard. The reader is also appraised of the effects of non compliance to this provision and the possibilities of its abuse before concluding that the aforementioned law is a prudent parliamentary intervention to enhance the contribution of women towards the development of the country.
Introduction
The conventional Indian society constantly prevented women from entering the public domain and they were given an inferior position in the society. The life of an Indian woman was like a well defined masterplan. 1 Gender bias, which is a result of illiteracy and absolute insensitivity in a predominantly patriarchal society, together with the sheer convenience of male supremacy, always ensured that the condition of women, even among the sophisticated, remained pitiable. 2 One causative factor of women"s unequal status was their absence from leadership positions. 3 Though women continue to support men and the society in their advancement and progress in every vital sphere of the domestic and social life, their own progress has been shackled by the fetters of societal gender bias. 4 Discrimination on the basis of gender identity consists of distinction, exclusion, constraints or preference based on gender identity, which has the purpose or consequence of impairing equality before the law or equal protection of the laws or the recognition, enjoyment or exercise of fundamental freedoms on an equal basis. 5
The Issue of Gender Bias
Gender bias by discrimination against women is a problem which haunts our society till date, whether it is in the household or in public sphere. The corporate sector is not an exception to this. Even though the Indian Constitution enshrines the equality in public employment, this is hardly followed in the corporate sector. The laws which govern our corporate sector seldom give women the required resources to realize their full potential. A superficial look at the list of top executives in the Indian companies by itself could suggest the strong bias against women. Keeping them contented with soft jobs by giving them uncomplicated tasks seems to be the broad opinion in companies. 7
It seems relatively difficult for women to work their way to the top of the corporate ladder, i.e. to the board of directors (the Board). 8 Even if women are accepted to the top positions, the unattractive side of the corporate world is palpably seen. Various recorded incidents show that though women directors are initially welcomed with grandeur, when they actively start voicing their opinion and participating in the discussions, they are made to understand that their role is just a governance requirement and that they have a mere signatory authority. 9
Women have played a key role in the rapid economic and social development worldwide though they remain largely unrecognized. In a study conducted on gender disparity, 10 India was ranked 101 out of 136 countries in the world. However, lately, due to profound Provided that a company may appoint more than fifteen directors after passing a special resolution:
Provided further that such class or classes of companies as may be prescribed shall have at least one woman director.
Thus, the second proviso to section 149(1) provides that a class or classes of companies shall appoint minimum one woman director on its Board. The said class or classes of people are explained in rule 3(i) of the Companies (Appointment and Qualifications of Directors) Rules, 2014.
According to this rule every listed company shall appoint at least one woman director within one year from the commencement of the second proviso to section 149(1) of the Act. Every public company other than the listed companies, having a paid up share capital of Rs. 100 crore or more or turnover of Rs. 300 crore or more as on the last date of latest audited financial statements, shall also appoint at least one woman director within one year from the commencement of second proviso to section 149(1) of the Act. 14 A period of six months from the date of the company"s incorporation has been provided to enable the companies incorporated under Companies Act, 2013 to comply with this requirement. Existing companies (registered under the previous Companies Act) have to comply with the above requirements within one year. Further, if there is any intermittent vacancy of a woman director, then, it shall be filled up by the Board within three months from the date of such vacancy or not later than the immediate next board meeting, whichever is later.
This provision has been inserted in order to ensure that women get the suitable opportunities to be appointed as directors in the company and to ensure gender diversity in the Board. The need for introducing this important provision was felt due to the underrepresentation of women at the senior executive level in the corporate world.
Gender Diversity and Gender Equality
In an ideal situation, gender diversity would occur as women scale up the corporate hierarchies just like her male counterparts and graduate to the board through her sheer knowledge and achievements. Since that has not happened, these ratios need to be forced into a new configuration at the workplace in the interest of the enterprise. 15 Gender equality includes protection from sexual harassment and right to work with dignity, which is a universally recognized basic human right. 16 Based on the guidelines issued by the Supreme Court in Vishaka Case, 17 the Sexual Harassment of Women (Prevention, Prohibition and Redressal) Act, 2013 was enacted in order to protect women from any kind of sexual harassment at their workplace. The Act mandates the constitution of a Complaints Committee, which should be headed by a senior level woman employee and atleast half the members of such a committee should be women. 18 The presence of a woman on the board of directors would certainly impede the creation of a hostile environment in the company.
The concept of glass ceiling also has to be taken into consideration at this juncture. The popular notion of glass ceiling effects implies that gender disadvantages are stronger at the top of the hierarchy than at the lower levels and that these disadvantages become worse later in a person"s career. 19 It is a specific type of gender or racial inequality which refers to artificial and unseen barriers to the advancement of women and minorities and reflects discrimination between those who prosper and those left behind. 20 In India, a shortage of qualified and experienced women at executive levels is often given as one of the main reasons for male domination in the Boards. The different social hindrances that Indian women have to overcome to commence a career reveal why the prospect of having a truly diverse boardroom has never before seemed too plausible. only 465 out of the 9000 board members in 1500 companies analyzed by them were women. 24 In order to ensure the compliance of the provision in the new Companies Act, it should be strictly enforced. However, the liability for noncompliance of this provision can be seen under section 450 of the Companies Act, 2013 which enshrines that:
If a company or any officer of a company or any other person contravenes any of the provisions of this Act or the rules made there under, or any condition, limitation or restriction subject to which any approval, sanction, consent, confirmation, recognition, direction or exemption in relation to any matter has been accorded, given or granted, and for which no penalty or punishment is provided elsewhere in this Act, the company and every officer of the company who is in default or such other person shall be punishable with fine which may extend to ten thousand rupees, and where the contravention is continuing one, with a further fine which may extend to one thousand rupees for every day after the first during which the contravention continues.
Thus it can be seen that, there is no specific and harsh punishment for non compliance of this provision under the Companies Act, 2013. However, along with the provisions of the Companies Act, 2013 the companies to be listed under the Securities and Exchange Board of India (SEBI) also have to comply with the provisions of The European Commission has also taken steps to break the glass ceiling that continues to bar female talent from reaching top positions in Europe"s biggest companies. On the basis of equal qualification, priority shall be given to the underrepresented women community. The Commission had proposed a legislation in 2013, with the aim of attaining a 40% representation for women in non executive board member positions in publicly listed companies, with the exception of small and medium enterprises. The objective of attaining at least 40% membership for the women community in the non executive positions has to be met by On the other hand, the United States of America has no quota requirement at the federal level and still has 22.5% women directors. 34 The California Senate, in 2013, approved a resolution formally encouraging gender diversity, which urges every Californian public company to have one to three women on its Board of Directors by the end of 2016, depending on the size of the Board. 35 The United Kingdom also has a fair women representation in its Boards without any quota. However, developed Asian countries like China and Japan have only 8.4% and 2% of women representation respectively in the boardrooms, and have no quota requirement on the Boards, suggesting that no change can occur unless sought for. 36 The Corporate Women Directors International, reports that the firms in countries with a quota in place have 24% of their Board seats held by women in comparison to 17.8% for those companies based in countries where no such quota exists. 37 This supports and strengthens the argument for having a fixed quota in the Board for representation of women.
Representation of Women on Board of Directors in Other Jurisdictions
The significance of having women in such decisive positions cannot be understated. According to Zia Mody, Managing Partner, AZB & Partners, "women have more patience, a higher emotional quotient, stated willingness to learn rather than "pretend to know it all" and 33 Press Release, European Commission, Women On Boards: Commission Proposes 40% Objective (Nov. 14, 2012) http://europa.eu/rapid/pressrelease_IP-12-1205_en.htm. 34 Khaitan, supra note 30. 35 
Statistics on the Participation of Women on the Board of Directors in India
In India, an analysis of Return on Equity (ROE) data of top 100 Indian companies (BSE 100) by Randstad provides that companies with women on their boards have a positive impact on ROE. 42 The study reveals that the Board of a private sector company, run by a professional Chief Executive Officer with a mix of both men and women, helped ROE rise by 4.4%. In contrast, a similar company with a Board comprising of only men saw its ROE rise by a mere.1.8% in the same period.
However, data on women"s participation in top management in India is still dismal. Women are found to hold only 9% of the total number of Board positions across the companies listed on Bombay Stock Exchange. Another study reveals that only 6% of the total directors in Indian companies are women. 43 While this provision introduced under section 149 of the Companies Act, 2013 encourages gender diversity/ representation in the boardroom, it also has some serious lacunae. The primary reason for introducing reservation for women is to ensure their better representation in the corporate sector along with their social upliftment. However, like the 33% reservation for women in the local self governmental institutions, which brought women into the fore of the political and social domain of India, but made most of them mere puppets in the hands of their male relatives, this quota might also be abused by promoters to ensure the domination and control of their family. Singhania), Asian Paints (Amrita Amar Vakil) and Kirloskar Oil Engines (Gauri Kirloskar) also appointed their own family members as directors in order to meet the requirements of the Act. 44 Another possibility of abuse can arise wherein the promoters might resort to the practice of "window dressing", in order to comply with the provisions of the Act, if the reservation is made strict and mandatory to all companies. In such a case, a situation similar to Norway might emerge in India. The Norwegian companies, in order to comply with the provisions of reservation promoted many women, with much less experience than their predecessors, to the position of the directors. 45 If this happens, it would certainly compromise the efficiency and would result in the reduction of the corporate productivity/profits. However, it is too early to reach any conclusion regarding this provision since the data available to establish this is very sparse.
Conclusion
The provision for women directors to be on corporate Board of Directors in the prescribed class or classes of companies is a progressive step and has set the agenda of gender diversity/ representation in momentum. While the current statistics in India is not very encouraging, a change in the scenario is already seen with the coming into force of the new Act. In four and a half months since the SEBI Board Meeting in February, 2014, 91 women have been appointed to 97 directorship positions in 94 companies (as of June 30, 2014 In order to ensure good corporate governance, greater women representation is imperative. A positive intervention in the form of the new Companies Act can bring in the desired change. However, for the Act to be a success, the onus of ensuring greater representation for women primarily rests on the board members. It is critical for organizations that need to comply with the Act, to have a clear understanding of the obligations and responsibilities in ensuring compliance with the Act. Developing countries, so far, have had no quota for women representation on the board, with India being the first country with a statutory mandate. India may well be an inspiration for the other developing countries if we are able to demonstrate an actual change in the women representation on the Board as well as influence their presence through senior leadership.
